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IN THE UTAH COURT OP APPEALS 
SALT LAKE CITY, ] 
Plaintiff-/Appellee, ] 
V • 
KENT LEON MECHAM 
Defendant/Appellant. 
) Case No. 990740-CA 
) Priority No. 2 
As set forth in the opening Brief, the issue presented in 
this matter involve the Appellant Kent Leon Mecham!s ("Mecham") 
right to receive requested discovery (photographs). 
Appellee Salt Lake City Prosecutor's Office ("City") argues 
that they need not provide requested discovery because they 
received discovery the night before trial, that the City's non-
disclosure did not mislead Mecham and that the evidence of guilt 
was overwhelming. The City also claims that Mecham's counsel 
waived right to claim error. The City's arguments misinterpret 
State v. Knight, 734 P.2d 913 (1987), State v. Ruaebrecrt, 965 
P.2d 518 (Utah Ct. App. 1998) and State v. Thomas, 974 P.2d 269 
(Utah 1999). Knight, Rugebregt and Thomas are the controlling 
cases and require a reversal of this case and a remand for new 
trial. 
ARGUMENT 
I. THE CITY WAS REQUIRED TO PROVIDE MECHAM WITH A COPY OF THE 
PHOTOGRAPH PURSUANT TO RULE 16 OF THE UTAH RULES OF CRIMINAL 
PROCEDURE. 
Mecham, through counsel, filed a request for discovery on 
February 8, 1999. R. 8. The City responded to Mecham's 
discovery request and provided photographs of the alleged victim 
taken by the police at the scene of the incident. R. 9. Only 
the police photographs were disclosed. R. 9. 
The City claims that "the photograph at issue was in the 
possession of the victim. It was not in the possession of the 
prosecutor. The prosecutor did not know of its existence until 
the night before trial and had not seen the photograph prior to 
trial." Appellee Salt Lake City's Brief ("CB") at p. 7. 
Even if the Court accepts that the prosecutor only became 
aware of the photographs the night before trial, Mecham at a 
minimum should have been notified of the photographs' existence 
and been provided with a copy before the trial began. Utah Rules 
of Criminal Procedure, Rule 16 places the prosecution under a 
continuing duty to disclose evidence. State v. Carter, 707 P.2d 
656 (Utah 1985), State v. Knight, 734 P.2d 913 (Utah 1987). 
The City acknowledges that "the prosecutor has a duty to 
"respond to a request in a manner that will not be misleading.1" 
CB at p. 8, quoting State v. Knight at 916. Providing only some 
of the photographs the in prosecutor's possession was deceptive. 
In reliance on disclosed evidence, defense counsel investigates 
the case and prepares his or her defense and strategy. 
A "prosecutor's failure to respond fully to a Brady request 
may impair the adversary process" by causing defense counsel to 
rely on the misleading representation that such evidence does not 
exist and plan the defense based on such incorrect reliance. See 
2 
Knight, 734 P.2d at 917, citing United States v.Bagley, 473 U.S. 
667,682, 105 S.Ct. 3375,87 L.Ed 2d 481 (1985). Under Brady v. 
United States, the prosecution must disclose all requested 
discovery, which includes inculpatory evidence. Brady, 373 U.S. 
83, 10 L.Ed.2d 215, 83 S.Ct. 1194 (1963). A defendant must be 
informed of the evidence against him in order to prepare for 
trial. 
The City gave Mecham the mistaken impression that the police 
photographs were all the photographs in the prosecutor's 
possession. Mecham!s counsel relied upon the City's response to 
discovery, and asked the alleged victim, Jenny Serenko, why she 
had not photographed her injuries. R 95:45. Jenny Serenko replied 
that she had taken photographs of her injuries and provided those 
photographs to the City. R 95:45. Only then was Mecham aware 
that the City had such photographs and was withholding that 
evidence. R 95:45. The City scolds Mecham's counsel for 
"committing the cardinal sin of trial practice, to wit: never ask 
a question to which you do not know the answer." CB at 10. Is 
the City arguing that defense counsel should have known or 
anticipated that the prosecution was withholding evidence? 
The City mislead Mecham by providing only a portion of the 
requested evidence (photographs). 
II. MECHAM REQUESTED AN APPROPRIATE REMEDY, NAMELY A MOTION FOR 
MISTRIAL AND AN OBJECTION TO ADMISSION OF THE PHOTOGRAPH. 
The City argues that because defense counsel fail to request 
a continuance that the defendant failed to exhaust relief 
3 
available under Utah Rules of Criminal Procedure, Rule 16 (g) . 
However, Rule 16(g) provides the trial court with several options 
when presented with the thorny issue of non-disclosure of 
discovery which reveals itself during trial. "If at any time 
during the course of the proceedings, it is brought to the 
attention of the court that a party has failed to comply with 
this rule, the court may order such party to permit the discovery 
or inspection, grant a continuance, or prohibit the party from 
introducing evidence not disclosed, or it may enter such other 
order as it deems just under the circumstances." U.R.C.P. 16 (g) 
emphasis added. In State v. Ruaebreat, 965 P.2d 518 (Utah Ct. 
App. 1998), this Court held that "[w]hen the prosecution 
introduces unexpected testimony, a defendant "essentially waives 
his right to later claim error' if the defendant fails to request 
a continuance or seek other appropriate relief under Rule 16(g). 
Ruaebreat at 522. 
Rather than moving for a continuance, Mecham, through 
counsel, moved for a mistrial, which was denied R. 95:90. 
Mecham1s counsel also objected to the admission of the surprise 
photograph, which was nevertheless admitted into evidence. R. 
95:49. Requesting a continuance is only one option provided by 
Rule 16 (g). Mecham sought "appropriate relief under Rule 16(g)", 
and did not waive his right to claim error. 
In addition, a continuance would be an inadequate remedy. 
Defense counsel asked the alleged victim whether additional 
photographs exist. In front of the jury the City presents the 
4 
surprise photographs to the court. R 95:40. The nature in which 
the photographs were presented to the jury is arguably more 
damaging than the photographs themselves. 
III. THE ERRONEOUS ADMISSION OF THE PHOTOGRAPH GREATLY INFLUENCED 
THE VERDICT BECAUSE THE EVIDENCE OF GUILT WAS FAR FROM 
OVERWHELMING. 
The City argues that the photograph did not affect the 
outcome of the verdict. CB at 12. Mecham disagrees. 
The City relies upon State v. Thomas, which is similar to 
the present matter, but differs in key ways. State v. Thomas, 
974 P.2d 269 (Utah 1999). First, unlike Thomas, evidence of 
Mecham's guilt is far from overwhelming. Id. In Thomas the 
previously undisclosed evidence was not presented to the jury, 
but was used only to impeach the defendant on cross-examination. 
Id. at 271. However, in the present case the previously 
undisclosed evidence (photograph) was admitted. R.95:68. 
In Thomas, several witnesses came forward. Id. at 270. 
The present case is a classic battle of he said-she said. 
The nature and extent of Serenko's injuries were relevant to 
determine if Mecham was acting in self-defense. The alleged 
victim, Serenko, pulled a knife on Mecham. R. 95:42 & 43. A 
person is privileged to use force against another if such force 
is reasonable. Utah Code Ann. § 76-2-402 (1994). The nature of 
the injuries to Serenko is critical to Mecham's self-defense 
argument; consequently, the injuries revealed in the photograph 
were significant. In Thomas no affirmative defense was 
presented. 
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Again, unlike Thomas, the evidence against Mecham was far 
from overwhelming. The erroneous admission of the photograph 
influenced the verdict. 
CONCLUSION 
As set forth in the opening Brief and herein, this case 
should be reversed and remanded. 
SUBMITTED this SIX day of June, 2000 
ChAYTO^Ji. SIMMS 
AttorSrey for Defendant/Appellant 
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